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WELCOME 
 
Dr. Rahn called the meeting to order at 1:05 pm. He noted that Tim Burgess resigned his position as 
Commissioner, DCH and said that Dr. Rhonda Medows is the new Commissioner of the Department of 
Community Health.  He noted that Dr. Medows is absent from today’s meeting due to a long standing 
commitment in Washington, D.C.  
 
APPROVAL OF MINUTES OF OCTOBER 24TH & NOVEMBER 21ST 
 
Dr. Rahn called for a motion to accept the minutes of October 24th & November 21st, 2005 meetings.  The 
October meeting minutes were unanimously approved by members as submitted.  Dr. Lipson requested that 
additional clarifying language be added to comments that were referenced on page 6 of the draft minutes of the 
November 21st meeting. The following revision was recommended by Dr. Lipson, and unanimously accepted 
and approved by the Commission: 

Some members noted that cost accounting systems in hospitals are very poor and it is difficult to get an 
accurate picture of the cost of hospital services at the Department level.   

 
Dr. Rahn recognized the following members of the General Assembly who were present at today’s meeting: 

o Representative Sharon Cooper 
o Representative Bobby Franklin 
o Representative Jerry Keene   

 
 
PRESENTATION BY DEPARTMENT OF COMMUNITY HEALTH 
 
Two presentations were planned and delivered by staff, the Department of Community Health. One was 
presented by Robert Rozier, JD.  He provided an overview of the Rules for Specialized Services (see Appendix 
A); another presentation was conducted by Matthew Jarrard, MPA.  He provided an overview of the types of 
data that are available through the Department of Community Health/Division of Health Planning (see Appendix 
B).   
 
The following summarizes the dialog that occurred subsequent to presentations made by Robert Rozier and 
Matthew Jarrard. 
 
Members asked for clarification regarding how an applicant would proceed to add additional beds, if there was 
no numerical need for the service. Department staff indicated that the exception standard could be used in the 
absence of a numerical need, depending on the specific service.    The applicant would be required to address 
cost, quality, and access considerations. The Department would document the bases for granting the exception 
and the barriers that the applicant would be expected to remedy.   Staff noted that not all service-specific Rules 
have exception to need standards. Department staff emphasized that applicants seeking both new and 
expanded services would be reviewed under the same standard.   
 
Some members asked for clarification between the “adverse impact” and “exception to need” standards.  
Department staff noted that some Rules contain adverse impact standards which outline some volume 
standards below which a new or expanded program should not impact an existing program such that it could 
not maintain a high quality program.  Staff indicated that the current Ambulatory Surgical Services Rules do not 
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contain adverse impact standards.   The exception to need standard allows existing providers to expand 
existing services due to high utilization within the planning region in order to better serve patient needs.  
 
Some members expressed concern about existing providers’ ability to expand services through the exception to 
need standard due to high utilization within the planning region.  Some members said that this standard 
supports the argument that CON protects existing providers from outside competition.  Some members argued 
that this standard creates a disadvantage for new service providers.  Members inquired about the number of 
CON Rules that have an exception to need standard due to high utilization. 
 
Department staff noted that the following services have utilization thresholds with regard to expansions: 
Obstetrical services, Personal Care Homes, Radiation Therapy Services and Adult & Pediatric Cardiac 
Catheterization Services.   
 
Members asked about the definition of the word “inventory”.  Department staff indicated that the Department’s 
current inventory is a list of all applications that have been approved by the Department to provide services. 
 
Members asked how a facility that is currently approved to offer Level II neonatal services could provide Level 
III services. 
 
Department staff indicated that if there is a numerical need, any applicant that is currently offering a Level II 
neonatal service could apply for a CON to offer Level III neonatal services.  Staff noted that the Department 
does not issue an RFP for perinatal services.  Applications are reviewed as they are submitted, however if a 
second application from the same planning area is received by the Department within a 30-day period then 
applications are reviewed together (competitively).  There are standards in the Rules that indicate how 
competitively reviewed applications would be handled. 
    
Dr. Rahn reviewed the planning process with regards to updating the Department’s state health plans.  He said 
that the standing committees of the Health Strategies Council, in conjunction with the Department annually 
reviews all of the state health plans to determine whether there is a need to update any of them.  The Standing 
Committee’s recommendation would be forwarded to the Health Strategies Council (Council).  Following 
acceptance by the Council, a technical advisory committee, consisting of Council members and a wide range of 
technical experts from around the state are engaged in this planning and updating process.  He said that the 
review and updating process always include opportunities for public comment.  Recommendations from the 
technical advisory committee are presented to the Council.  Following approval by the Council, 
recommendations would be forwarded to the Board of Community Health.  The Board would issue the draft 
Plan and Rules for another round of public comments.  He noted that the Board of Community Health has the 
authority to send the state health plan back to the Council for additional refinements, if necessary.  
 
Commission members inquired why “financial feasibility” is a standard that the Department considers in the 
review of CON applications.  Department staff indicated that this standard is a statutory requirement. 
 
Commission members inquired whether the Department collects volume standards after the issuance of a CON 
and asked about the consequences to a provider for failing to meet minimum thresholds. 
 
Department staff indicated that the Department collects volume standards via the Annual Hospital 
Questionnaire however the Department has no authority to take away a CON if minimum volume standards are 
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not met.  The Department has the ability to deny a future request to expand from any applicant not meeting 
volume standards. 
 
Members expressed concern about the Department’s inability to revoke a CON if volume standards are not 
met.  Members said that there is a justification for volume standards, relating to quality and suggested that 
there needs to be a mechanism to revoke a CON if volume standards are not met.  Some members said that if 
a CON is awarded that there should be a mechanism to ensure that quality is measured and maintained. 
 
Some members argued that quality standards should be measured through the state’s licensure process not 
the CON process.  Other members said that there are reportable events that are submitted to the state and that 
the state has authority to close a facility.  They noted that this authority rests with the Department of Human 
Resources, not the Department of Community Health. 
 
Department staff clarified that CON regulates services and some equipment; while the Department of Human 
Resources regulates facilities.   
 
Commission members inquired about the Department’s inventory for Magnetic Resonance Imaging (MRI) and 
Computed Tomography (CT) units, and Positron Emission Tomography (PET) noting that they do not appear to 
be all-inclusive.   
 
Department staff explained that these types of equipment can be approved under the Letter of Non-
Reviewability (LNR) process, which is a voluntary process.  If the equipment can be obtained under the capital 
expenditure threshold, the Department might not be notified by the provider, thus the Department does not 
have an accurate inventory of some medical equipment.  All applicants seeking to offer these services, 
providing the equipment and other costs are above the threshold, would be required to obtain a CON. 
 
Members asked about the purpose of the expenditure threshold.   Department staff indicated that the threshold 
amount is a statutory requirement.  Prior to the institution of the threshold amount, all applicants would be 
required to submit a CON.  The threshold amount provides some flexibility to the applicant. 
 
Some members felt that the Commission should be focused on addressing the following questions: 

o Does CON improve cost/quality/access? 
o Is LNR an equitable process? 
o What is the role of cross-subsidization? 

 
 
DISCUSSION OF NEED FOR EXTERNAL CONSULTATIVE SOURCES 
 
Dr. Rahn said that the Commission needs to fine-tune its focus and to make some decisions regarding the use 
of external consultants and how they can be engaged to inform the committee’s work. 
 
Dan Maddock recommended that representatives from the states of Texas and Indiana would be excellent 
sources to speak to the Commission.   
 
Department staff indicated that they have identified some of the key contact persons in each state that has a 
CON program and will share that information to the Commission at a future meeting. These contact persons are 
state level persons.  Commission members could determine which states they would like to contact.  Also, the 
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Department has provided Commission members with a CD that contains a number of CON-related articles.  
Members were encouraged to review the articles and the bibliography, as additional sources for potential 
speakers. 
 
DATA REQUESTS  
 
Commission members requested the following data/information: 
 

o A list of all applicants seeking to offer cardiac catheterizations along with a list of organizations that 
appealed the Department’s decisions. (Melvin Deese, MD) 

o Actuarial Report of commercial insurance rates – benchmarks against other southern states and states 
with and without CON (Representative Scott). 

 
NEXT STEPS  
 
Dr. Rahn acknowledged a letter from American College of Surgeons, dated November 21, 2005 which was 
included in member packets (See Appendix C).  He indicated that he would send a letter to Dr. Russell 
acknowledging receipt of his letter.   
 
Dr. Rahn said that the next meeting should have a single focus, namely deciding how to frame the 
Commission’s work.  He said that it’s critical that the Commission map out a plan to complete its work, including 
making specific decisions about outside consultants. 
 
OTHER BUSINESS 
 
Senator Balfour said that he drafted a Resolution to the General Assembly to request that they do not take any 
action affecting the Certificate of Need Program during the 2006 Legislative Session (See Appendix D). He 
presented this as a motion to the Commission and members were asked to vote. This motion was seconded by 
Joseph Ross and was unanimously adopted by the Commission. 
 
The Data Subcommittee is expected to meet in the next few weeks following the Commission meeting. 
 
There being no further business, the meeting adjourned at 3:15 pm.  Minutes taken on behalf of Chair by  
 
Stephanie Taylor. 
 
 
Respectfully submitted, 
 
 
 
Daniel W. Rahn, MD, Chair 
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